STATEMENT  OF  FACTS, 


IN  REGARD  TO  THE 


MUG  OF  THE  LOAN  OF  FOUR  MILLION  DOLLARS 


BY  THE 


®nnk  nf  IJrans^limnin, 

IN  MARCH,  1880, 

Connected  with  the  Ee-Charter  of  said  Bank, 
BY  GARRICK:  NIALLERY,  ESQ., 


CHAIRMAN  OF  THE  COMMITTEE  OF  WAYS  AND  MEANS  AT  THAT  TIME. 
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To  the  Honorable  the  Senate  and  House  of  Representatives  of  the  Com¬ 
monwealth  of  Pennsylvania. 


In  behalf  of  the  Bank  of  Pennsylvania  the  indulgence  of  the  Legisla¬ 
ture  is  asked,  that  in  addition  to  the  facts  and  principles  stated  in  their 
memorial  presented  to  your  honorable  bodies,  a  further  statement.may  be 
submitted,  showing  the  course  of  legislation  in  reference  to  the  re-char¬ 
ter  of  the  Bank  of  Pennsylvania  in  1830,  which  will  show  clearly  the 
terms  upon  which  the  charter  was  granted. 

The  act  itself  contains  in  express  terms  the  grant  which  was  made  by 
the  Legislature  to  the  Bank,  and  that  might  be  regarded  as  expressing 
clearly  the  contract  between  the  Legislature  and  the  Bank. 

What  is  included ‘within  the  provisions  of  the  act  must  be  regarded 
as  containing  the  terms  of  the  contract.  We  look  to  the  words  of  the 
instrument  to  ascertain  the  contract  of  the  parties. 

The  first  section  of  that  act  provides  expressly  that  the  privileges 
granted  by  the  Act  of  1793,  and  those  supplementary  thereto,  be  extend¬ 
ed  for  twenty  five  years  fill  force  and  virtue^  as  fully  and  effectually 
and  to  all  intents  and  purposes  as  though  this  limitation  had  been  con¬ 
tained  in  the  said  acts  respectively^  “Subject,  nevertheless,  to  the  altera¬ 
tions,  conditions,  modifications,  and  restrictions,  hereafter  mentioned. Can 
it  be  argued  for  a  moment,  that  the  Bank  may  still  be  made  subject  to  any 
alteration  f  condition, modification,'^'*  or  ^^restriction,**  not  thereafter 
mentioned,  after  so  emphatic  an  agreement  by  no  less  than  eight  affirmative 
words  as  to  what  only ,  precisely  and  specifically,  it  shall  be  made  subject  ^ 

But  in  the  present  case,  it  may  be  well  to  extend  our  inquiries  to  the 
acts  of  the  Legislature,  in  reference  to  the  extending  the  charter  for  the 
purpose  of  ascertaining  the  views  of  the  contracting  parties. 

By  the  14th  section  of  the  first  Article  of  the  Constitution  of  Pennsyl¬ 
vania,  it  is  required  that  each  House  shall  keep  a  Journal  of  its  proceed- % 
ings ;  and  to  those  Journals  a  reference  may  properly  be  had,  to  ascertain 
the  intention  of  the  Legislature,  and  the  object  for  which  laws  have  been 
passed. 

There  can  be  no  better  index  to  the  meaning  of  a  legislative  act, 
than  the  Journals  which  show  the  progress  of  the  Bill  through  the  Legis¬ 
lature,  and  the  objections  and  alterations  by  way  of  amendments  and 
modifications. 


And  to  those  Journals  containing  a  history  of  the  progress  of  this  Bill 
through  the  Lefjislature  I  wish  to  refer. 

The  Governor  of  the  Commonwealth,  at  the  extra  session  called  upon 
the  4th  of  November,  1829,  among  the  various  matters  to  which  he  di¬ 
rected  the  attention  of  the  Legislature,  submitted  the  re-charter  of  the 
Bank  of  Pennsylvania,  as  appears  by  the  2nd  volume  of  the  Journals  of 
the  House  of  Representatives,  page  4. 

The  Committee  appointed  to  arrange  the  several  items  of  the  Governor’s 
Message  reported  that  so  much  as  related  to  the  renewal  of  the  Charter 
of  the  Bank  of  Pennsylvania,  as  well  as  so  much  of  the  Message  as  related 
to  the  Ipan  of  $2,200,000,  and  the  present  financial  concerns  of  the  State, 
be  referred  to  the  Committee  of  Ways  and  Means,  pages  26  and  27, 
1  Vol.,  Journals  of  House  of  1829 — 1830. 

In  pursuance  of  that  reference,  the  Committee  of  Ways  and  Means  re- 
'  ported  a  Bill,  No.  92,  entitled  An  Act  to  authorize  a  loan  to  defray  the 
expenses  of  the  Pennsylvania  Canal  and  Railroad,  and  to  continue  for  a 
further  time,  an  Act  to  incorporate  the  subscribers  to  the  Bank  of  Penn¬ 
sylvania,  and  for  other  purposes.”  See  1  VoL,  House  Journals,  242. 

This  Bill  required  the  Bank  to  loan  to  the  Commonwealth  a  sum  not 
exceeding  four  millions  of  dollars,  and  no  premium  on  the  loan,  nor  any 
tax  upon  dividends,  were  contained  in  the  original  Bill,  for  reasons  that 
will  appear  hereafter. 

On  page  274,  same  vol.,  the  same  Bill,  No.  92,  was  before  the  Com¬ 
mittee  of  the  Whole,  and  the  Committee  reported  progress,  and  had  leave 
to  sit  again. 

On  page  283,  a  resolution  was  offered,  to  instruct  the  Committee  of 
Ways  and  Means  to  bring  in  a  bill,  authorizing  the  Governor  to  negotiate 
a  loan  with  the  Bank  of  Pennsylvania,  not  exceeding  four  millions  of 
dollars,  at  an  interest  of  five  per  cent,  for  canal  and  railroad  purposes,  and 
to  extend  the  charter  of  the  Bank  to  the  4th  of  March,  1858,  subject  to 
a  tax  on  the  dividends  of  eight  per  cent. 

At  page  288,  House  Journals,  same  vol.,  the  Bill,  No.  92,  was  again 
under  consideration  in  Committee  of  the  Whole,  and  the  Committee  rose, 
and  the  chairman  reported  progress,  and  the  Committee  had  leave  to  sit 
again. 

At  pages  291  and  2,  the  Committee  of  the  Whole  had  again  under 
consideration  Bill,  No.  92,  and  the  chairman  reported  progress,  and  the 
Committee  of  the  Whole  had  leave  to  sit  again. 

At  page  296,  the  Committee  of  the  Whole  had  Bill,  No.  92,  again  under 
consideration,  and  the  chairman  reported  progress,  and  the  Committee  had 
leave  to  sit  again. 

Then  at  page  300,  same  Journal,  the  Committee  of  the  Whole  had  the 


same  Bill,  No.  92,  under  consideration,  and  the  chairman  reported  pro¬ 
gress,  and  asked  leave  to  sit  again  ;  when  a  motion  was  made  that  the 
Committee  of  the  Whole  be  discharged  from  the  further  consideration  of 
the  Bill,  and  that  the  same  be  re-committed  to  the  Committee  of  Ways 
and  Means,  for  the  purpose  of  amendment. 

Page  304.  The  House  resumed  the  consideration  of  the  Bill,  No.  92, 
and  the  motion  to  discharge  the  Committee  of  the  Whole,  and  to  re-com¬ 
mit  the  Bill  to  the  Committee  of  Ways  and  Means,  for  the  purpose  of 
amendment,  being  under  consideration,  a  motion  was  made  to  amend  the 
same,  by  striking  therefrom  the  Committee  of  Ways  and  Means,  and  in¬ 
serting,  in  lieu  thereof,  the  Committee  on  Banks. 

'  This  last  motion  was  made  after  a  very  long  and  repeated  discussion  in 
Committee  of  the  Whole,  and  a  manifest  disposition  to  impose  upon  the 
Bank  a  tax  of  eight  per  cent,  upon  the  dividends,  which  would  deprive  the 
re-charter  of  the  Bank  of  its  financial  character,  and  prevent  the  obtain¬ 
ing  a  loan  from  that  Bank,  in  connection  with  the  renewal  of  its  charter ; 
and  in  that  respect,  the  re-charter  of  the  Bank  should  go  to  the  Commit¬ 
tee  upon  Banks. 

But  the  House,  by  a  vote  of  72  to  15,  refused  to  take  the  Bill  from  the 
Committee  of  Ways  and  Means,  and  refer  it  to  the  Committee  on  Banks. 

And  on  page  305,  the  reference  to  the  Committee  of  Ways  and  Means, 
for  the  purpose  of  amendment,  was  so  amended  as  to  refer  the  Bill  to  the 
Committee  of  Ways  and  Means,  “  for  the  purpose  of  amending  the  same, 
so  as  to  exempt  the  Bank  from  the  payment  of  a  tax  of  eight  per  cent,  upon 
its  dividends,  and  for  other  amendments;”  and,  after  several  questions, 
that  amendment  was  agreed  to.  See  page  307. 

The  question  was  fairly  presented  and  decided,  whether  the  tax  of  eight 
per  cent,  was  to  be  imposed  upon  the  dividends  ;  and  it  was  decided  in 
the  negative.  And  then,  at  the  same  page,  additional  instructions  were 
given  to  the  Committee  of  Ways  and  Means,  to  report  the  Bill  re-charter- 
ing  the  Bank  of  Pennsylvania,  on  condition  that  she  loan  to  the  Com¬ 
monwealth,  if  required  by  law,  a  sum  of  money  not  exceeding  four  mil¬ 
lions  of  dollars,  &c.  That  question,  after  an  amendment,  was  decided  in 
the  affirmative. 

The  Bill  was  sent  to  the  Committee  of  Ways  and  Means,  with  express 
instructions  to  report  a  Bill  re-chartering  the  Bank  of  Pennsylvania,  and 
to  exempt  it  from  the  payment  of  a  tax  of  eight  per  cent,  upon  its  dividends  ; 
and  that  the  Bank  should  loan  four  millions  of  dollars  to  the  Common¬ 
wealth.  So  far,  there  had  been  no  mention  made  of  any  premium  to  be 
paid  by  the  Bank  to  the  Commonwealth.  The  obtaining  of  the  loan  of 
four  millions  of  dollars,  without  any  premium,  was  to  be  substituted  in¬ 
stead  of  the  tax  on  dividends. 


At  page  318,  -of  same  Journal,  the  Committee  of  Ways  and  Means  re¬ 
ported  the  Bill,  No.  92,  with  the  amendments  which  they  had  been  in¬ 
structed  to  make. 

At  page  386,  the  same  Bill  as  No.  156,  was  before  the  Committee  of 
the  Whole,  and  the  Committee  rose,  the  chairman  reported  progress,  ana 
asked  leave  to  sit  asfain,  and  the  Committee  had  leave  to  sit  aeain. 

At  page  410,  the  Committee  of  the  Whole  had  the  same  Bill  again 
under  consideration,  and  the  chairman  reported  the  Bill  with  amend¬ 
ments. 

The  amendment  made  in  Committee  of  the  Whole  was  the  placing 
of  the  tax  of  eight  per  cent,  upon  the  dividends,  contrary  to  the  in¬ 
structions  given  by  the  House  to  the  Committee  of  Ways  and  Means, 
as  will  appear  by  the  subsequent  action  of  the  House  on  the  second 
reading  of  the  Bill. 

On  page  415,  same  Journal,  the  Bill  No.  156,  an  Act  to  authorise 
a  loan  to  defray  the  expenses  of  the  Pennsylvania  Canal  and  Railroad, 
and  to  continue,  for  a  further  time,  an  Act  to  incorporate  the  subscri¬ 
bers  to  the  Bank  of  Pennsylvania,  and  for  other  purposes,  was  read 
the  second  time. 

And  the  first  section  being  under  consideration,  a  motion  was  made 
to  amend  the  same,  by  striking  therefrom  the  following  words — ‘‘Pro¬ 
vided  the  said  Bank  shall  pay  into  the  Treasury  annually  a  tax  of  eight 
per  cent,  on  the  dividends  thereof,  according  to  the  provisions  con¬ 
tained  in  the  twenty-fourth  article  of  the  third  section  of  the  Act 
passed  the  25th  March,  1824,  entitled  an  Act  to  recharter  certain 
Banks.” 

That  amendment,  it  will  appear  from  the  Journals,  was  before  the 
House  several  times;  and  at  pages  419,  420,  and  421,  that  question 
was  decided  in  the  affirmative,  and  the  tax  op  the  dividends  was  strick¬ 
en  out.  And  during  that  discussion  to  strike  out  the  tax  on  dividends, 
the  substitute  of  the  loan  of  four  millions  of  dollars  at  a  premium  of 
three  and  a  half  per  cent.,  was  brought  fully  before  the  House  to  be 
offered  in  lieu  of  the  tax  on  dividends;  and  afterwards  the  three  and  a 
half  per  cent,  premium  was  increased  to  five  and  a  half  per  cent.,  which 
was  finally  adopted  by  the  House.  See  pages  of  the  Journal,  from 
421  to  437  inclusive. 

The  Bill  then  passed  the  House,  and  in  the  Senate  the  subject  of 
'  imposing  a  tax  of  eight  per  cent,  on  the  dividends,  was  considered  and 
decided  in  the  negative.  1  VoL,  Senate  Journals,  page  308. 

This  history  of  the  legislation  upon  the  subject  of  the  re-charter  of 
the  Bank  of  Pennsylvania,  shows,  beyond  all  possible  doubt  or  contro¬ 
versy,  that  in  the  final  action  of  the  Legislature  it  was  determined  to 


exempt  this  Bank  from  the  tax  upon  its  dividends,  to  which  the  other 
Banks  were  subject;  that  such  tax,  after  having  been  imposed  in 
Committee  of  the  Whole,  was  stricken  out  on  second  reading,  and  the 
Committee  of  Ways  and  Means  instructed  to  report  a  hill  with  an 
express  exemption. 

And,  subsequently,  when  the  tax  was  again  imposed  in  Commit¬ 
tee  of  the  Whole,  it  was  again  stricken  out  on  second  reading,  and 
the  loan  of  the  four  millions  of  dollars  at  a  premium  of  five  and  a 
half  per  cent.,  was  substituted  in  lieu  of  the  tax  on  dividends. 

And  it  will  be  seen  that  that  question  was  fully  discussed  and 
deliberately  decided,  and  the  Bill  passed,  and  it  was  required  that 
the  Bank  should,  within  twenty  days  from  the  passage  of  the  Act, 
express  in  writing  their  acceptance  of  this  Charter  for  the  Stock¬ 
holders. 

This  Act,  with  its  provisions,  and  with  the  knowledge  of  the  whole 
of  the  legislative  action  upon  the  subject,  was  accepted  by  the 
Bank;  the  loan  was  made  to  the  Commonwealth,  the  premium  of  five 
and  a  half  per  cent,  paid,  and  the  other  duties  imposed  by  the  Act 
have  been  performed  by  the  Bank. 

In  order  to  understand  the  value  of  the  bonus  paid  by  the  Bank 
to  the  Commonwealth,  it  is  necessary  to  advert  to  the  facts  that 
existed  at  the  time.  The  Governor’s  Proclamation  convening  the 
Legislature  one  month  before  the  usual  time,  and  his  Message  to  the 
Legislature,  show  the  financial  condition  of  the  Commonwealth,  and 
the  entire  failure  of  the  means  that  had  been  employed  to  dispose  of 
the  loan  of  the  Commonwealth,  in  order  to  meet  her  engagements. 

The  Governor  in  his  Message  states  that  the  Commissioner  of  Loans, 
up  to  the  time  of  meeting  of  the  Legislature,  had  only  disposed  of 
$779,123.88  out  of  the  $2,200,000,  which  he  had  been  authorised  to  dis¬ 
pose  of.  And  after  great  exertions  and  extensive  advertisements,  the 
Commissioner  having  failed  to  dispose  of  the  loan,  an  effort  was  made 
to  sell  it  at  auction,  but  he  did  not  obtain  a  single  bid.  Por  the  Gov¬ 
ernor’s  Message,  see2Vol.,  Jommals  of  House,  1829-1830,  pages  1 
and  on. 

See  also  upon  page  113  of  2  Vol.,  Journal  of  the  House,  the  Report  of 
the  Commissioner  of  Loans,  that  he  had  offered  one  million  of  dollars,  at 
the  Merchant’s  Coffee  House,  without  obtaining  a  bid.  I  also  refer  to  the 
correspondence  between  the  Secretary  of  the  Commonwealth  and  the 
Commissioner  of  Loans,  and  the  several  banks  and  monied  men  in  the 
State,  to  show  the  condition  of  the  money  market,  and  the  impossibility 
of  raising  money  upon  the  State  Loan,  at  par,  from  any  source  whatever. 
See  from  page  10  to  27,  2  Vol.,  House  Journal. 


It  may  be  added,  that  every  effort  w’as  made  by  the  Committee  of 
Ways  and  Means,  to  raise  money  to  meet  the  pressing  wants  of  Govern¬ 
ment,  without  success  ;  and  among  all  the  projects  that  were  presented 
and  examined,  none  appeared  to  be  available,  except  the  negotiation 
with  the  Bank  of  Pennsylvania. 

In  this  condition  of  the  money  market,  and  the  pressing  wants  of  the 
Government,  and  the  inability  to  dispose  of  the  loan  at  par,  the  negoti¬ 
ation  was  made  with  the  Bank,  and  concluded  by  the  Act  of  1830.  The 
loan  of  the  Commonwealth  had  not  been  sold  at  any  premium,  and  could 
not  be  sold  at  par.  It  must  be  perfectly  manifest,  that  if  the  Bank  had 
taken  the  loan  at  par,  it  would  have  been  a  great  benefit  to  the  State  ;  it 
was  what  could  not  be  otherwise  obtained;  and  the  premium  paid  upon 
the  loan  was  a  clear  bonus  paid  to  the  Commonwealth.  And  the  taking 
of  the  loan  relieved  the  State  from  her  pressing  embarrassments,  and  the 
premium  paid  by  the  Bank,  besides  the  actual  amount  paid  into  the 
Treasury,  inspired  confidence  in  the  State  securities. 

The  Bank  then  paid  to  the  Commonwealth  two  hundred  and  twenty 
thousand  dollars,  and  took  the  loan  that  no  other  institution  or  individuals 
would  take  at  par.  The  Bank  paid  the  two  hundred  and  twenty  thousand 
dollars  for  something  besides  and  beyond  the  value  of  the  loan,  for  the 
price  of  that  was,  in  no  instance,  above  par,  and  could  not  be  sold  at 
that.  This  premium  thus  paid,  and  the  other  services  to  be  performed 
by  the  Bank,  were  the  bonus  paid  by  the  bank  for  the  extension  of  her 
franchise,  and  to  be  in  full  for  such  grant,  and  was  so  considered  by  the 
Legislature,  and  by  the  Bank  at  the  time. 

Without  taking  into  account  the  great  pressure  in  the  money  market  at 
the  time,  and  the  peculiar  situation  of  the  Commonwealth,  and  the  relief 
that  was  afforded  her,  the  amount  of  the  premium  paid  to  the  Common¬ 
wealth,  and  the  interest  from  the  time  it  was  paid,  calculated  to  the  first 
of  January,  1848,  which  is  near  the  time  of  the  passage  of  the  Act  of 
1818,  is  ^^450,667;  and  the  amount  stated  in  the  memorial  for  transacting 
the  business  of  the  Commonwealth,  (which  is  far  below  the  real  value  of 
the  services,)  viz  :  $5,000  per  annum,  with  its  interest  calculated  to  1848, 
amounts  to  $136,600;  which,  added  to  the  premium  paid  on  the  loan  and 
the  interest  on  it,  amounts  in  1848,  to  $588,967. 

The  tax  of  eight  per  cent,  on  the  dividends  declared  by  the  bank,  to  the 
1st  of  January,  1848,  is  $161,960 

And  the  interest  upon  cash  dividend,  from  the  time  it  was 

declared  to  the  same  time,  is  80,476 

Total,  $242,436 

Which  sum,  deducted  from  the  amount  of  premium  paid,  and  services 


rendered,  and  interest,  leaves  the  sum  of  $346,531,  which  the  Bank  has 
paid  to  the  Commonwealth  at  that  time,  more  than  she  would  have  paid 
by  a  tax  upon  her  dividends.  And  if  you  consider  the  benefit  of  the 
deposits  equal  to  the  costs  of  doing  the  business  for  the  Commonwealth, 
which  could  not  be  considered  an  equivalent  under  the  circumstances,  as 
the  Commonwealth  required  the  constant  use  of  her  funds,  the  amount 
stated,  between  the  premium  paid  and  interest,  and  the  tax  on  the  divi¬ 
dends  with  its  interest,  will  show  that  the  Bank  has  in  fact  paid,  down  to 
1848,  $207,931  more  than  she  would  have  paid  by  a  tax  on  her  divi¬ 
dends.  There  is  another  ground,  which  shows  conclusively  that  the 
Legislature  did  not  intend  to  make  any  additional  requisition  upon  this 
bank,  which  will  be  found  in  the  provisions  which  are  inserted  in  the 
charters  granted  to  other  banks,  where  the  bonus  is  paid  by  tax  upon  the 
dividends,  and  which  are  not  in  the  act  extending  the  charter  of  the  Bank 
of  Pennsylvania. 

In  the  Act  of  1824,  re-chartering  the  twenty-two  banks,  the  Legisla¬ 
ture  reserved  full  power  to  alter,  revoke,  and  annul  the  charters  at  any 
time  the  Legislature  should  think  proper,  if  the  privileges  granted  should 
be  injurious  to  the  citizens  of  the  Commonwealth. 

But  after  that  period  when  the  charters  of  those  banks^  were  extended, 
or  charters  to  other  banks  were  granted,  a  more  full  and  explicit  power 
over  the  banks  was  reserved  to  the  Legislature. 

For  the  purpose  of  this  argument,  it  is  not  necessary  to  go  further  back 
than  the  year  1828-29,  the  year  before  the  act  extending  the  charter  of 
the  Bank  of  Pennsylvania  was  passed.  In  the  Pamphlet  Laws  of  1828- 
9,  page  116,  the  Wyoming  Bank  is  chartered,  and  is  made  subject  to  the 
tax  and  provisions  of  the  previous  acts ;  and  also  to  such  alterations, 
provisions,  and  restrictions  as  the  Legislature  may  at  any  time  thereafter 
think  proper  to  enact,  &c. 

In  the  same  vol.,  pages  248  and  360,  two  banks  are  chartered,  and  more 
full  and  extensive  control  over  the  banks  is  reserved  in  the  acts,  in  the 
following  words:  the  banks  are  declared  ‘‘subject  to  the  like  provisions 
and  restrictions,  and  also  to  all  requisitions,  as  to  bonus  or  premiums  to  he 
paid  to  the  Commonwealth,  as  a  consideration  for  the  privileges  granted  as 
now  by  law  is,  or  as  the  Legislature  may  at  any  time  hereafter  demand,  and 
to  such  other  restrictions  and  regulations  as  the  Legislature  may  at  any 
time  enact,  for  regulating  the  Banking  Institutions  of  this  Commonwealth.” 
And  on  the  3d  day  of  April,  1830,  at  the  same  session  at  which  the  char¬ 
ter  of  the  Bank  of  Pennsylvania  was  extended,  the  charters  of  three  banks 
were  extended,  and  which  were  before  the  Legislature  at  the  same  time 
as  the  act  in  question,  with  the  same  power  reserved,  and  in  the  same 
*  words  as  that  last  cited.  Pamphlet  Laws  of  1829-30,  page  178,  and  on. 
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And  in  the  years  1830  and  1831,  six  banks  were  chartered,  with  the  reser¬ 
vation  of  the  same  power  over  them. 

In  1831-2,  four  banks  were  incorporated,  and  a  bonus  in  money  paid, 
and  no  such  control  over  the  banks  reserved  to  future  legislation.  And 
one  other — where  the  only  bonus  was  the  tax  on  dividends,  and  the  bank 
is  made  subject  to  such  demands  as  the  Legislature  shall  thereafter  re¬ 
quire,  as  in  the  cases  before  stated. 

In  1832-3,  one  bank  is  incorporated,  with  a  bonus  to  be  paid  in  money, 
and  no  reservation  of  legislative  control. 

In  1833-4,  seven  banks  were  chartered,  with  a  reservation  of  legisla¬ 
tive  control  over  them,  in  the  following  words  :  ‘‘  Subject  to  such  altera¬ 
tions,  provisions  and  restrictions,  as  the  Legislature  may  at  any  time  here¬ 
after  think  proper  to  enact,  for  the  better  regulation  of  the  Banking  Insti¬ 
tutions  of  this  Commonwealth  ;  and  shall  be  liable  to  such  taxes,  whether 
on  dividends  or  otherwise,  as  the  Legislature  may  at  any  time  hereafter 
impose.” 

Without  taking  time  to  enumerate  further  instances,  it  is  sufficient  to 
state  that  the  Legislature  continued  to  incorporate,  in  the  charters  there¬ 
after  granted  to  banks,  the  same  right  to  make  further  demands,  and  impose 
further  taxes,  until  all  the  banks  subject  to  a  tax  upon  their  dividends,  as 
a  bonus,  were  brought  within  the  control  of  the  Legislature,  by  the  ex¬ 
press  terms  of  their  charters. 

With  regard  to  all  such  banks,  the  Legislature  had  an  unquestionable 
right  to  increase  the  tax  upon  their  dividends,  or  make  any  other  requisi¬ 
tions  of  the  banks  ;  for  the  right  to  do  so  was  a  part  of  the  prior  contract, 
contained  in  their  charters. 

From  this  course  of  legislation,  with  reference  to  the  banks,  it  is  mani¬ 
fest  that  the  Legislature  never  claimed  the  right,  nor  attempted  to  exercise 
it,  of  altering  the  charters  of  the  banks,  or  of  requiring  any  additional 
bonus  for  the  franchise  granted,  in  any  case  when  such  right  was  not  re¬ 
served  in  their  charters.  And  in  all  such  cases  the  banks  expected,  when 
they  accepted  their  charters,  containing  such  reserved  powers,  that  the 
Legislature  would  exercise  it,  if  at  any  time  it  should  be  deemed  ex¬ 
pedient. 

And  in  cases  where  the  bonus  depended  upon  the  tax  upon  dividends, 
the  amount  of  which  might  be  increased  or  diminished,  by  the  action 
of  the  banks,  there  seems  to  be  a  good  reason  why  the  Legislature 
should  have  retained  the  power  to  increase  the  tax. 

It  further  appears,  from  the  acts  referred  to,  that  when  there  was 
a  bonus  paid  in  money,  which  the  Legislature  regarded  as  a  full  com¬ 
pensation,  they  have  not  reserved  the  power  to  make  further  demands 
upon  the  banks.  What  was  regarded  as  a  full  compensation  having 


[  11 J 

been  paid,  and  satisfied,  no  right  to  make  any  further  demands  is  re¬ 
served.  And  when  it  is  found  that  this  distinction  is  made  between 
the  charters  granted  at  the  same  session  of  the  Legislature,  it  cannot 
be  regarded  as  accidental ;  but  as  showing  the  purpose  of  the  Legisla¬ 
ture  to  place  the  charters  upon  different  grounds. 

From  the  legislation  before  referred  to,  it  clearly  appears  that  it 
was  the  intention  of  the  Legislature  expressly  to  exempt  the  Bank  of 
Pennsylvania  from  all  taxes  upon  her  dividends;  and  substitute  the 
loan  of  four  millions,  and  the  premium  of  oj  per  cent.,  and  the  other 
services  to  be  performed  by  the  Bank  as  the  only  bonus  to  be  paid  by 
the  Bank  for  the  extension  of  the  franchise;  and  that  view  of  the  case 
is  strengthened  by  the  fact  that  the  Legislature  did  not  reserve  the 
right  to  alter  the  charter  or  impose  any  additional  charge;  whereas  in 
the  case  of  the  banks  chartered  with  the  tax  upon  dividends  for  a  bonus, 
such  rio-ht  is  reserved  to  the  Legislature  at  the  same  session.  From 
all  of  w'hich  it  is  clear  that  the  Legislature  considered  the  bonus  paid 
by  the  Bank,  as  a  full  compensation  for  the  franchise  granted,  and 
that  wdiat  was  stipulated  in  the  act,  was  all  that  could  or  would  be 
required  by  the  Legislature;  that  it  was  a  contract  clear  and  explicit 
in  its  terms,  and  by  which  both  parties  were  bound;  that  the  considera¬ 
tion  paid  by  the  Bank  was  a  large  one,  more  beneficial  to  the  Com¬ 
monwealth  than  the  usual  tax  on  dividends,  and  which  was  more  burth- 
ensome  to  the  Bank  than  the  tax  upon  dividends;  and  if  the  act  had 
presented  any  prospect  of  imposing  an  additional  burthen  upon  the 
Bank,  besides  what  was  stated  in  the  act,  it  never  would  have  been 
accepted  by  the  Stockholders. 

It  cannot  fail  to  be  seen  that  the  case  of  the  Pennsylvania  Bank  pre¬ 
sents  the  strongest  possible  equity  to  be  exempt  from  any  further  charges, 
for  the  privileges  granted,  even  if  the  Legislature  had  the  constitutional 
right  to  require  them,  which  right  is  distinctly  denied.  And  it  is  most  re¬ 
spectfully  submitted  that  if  the  Treasurer’s  view,  that  it  included  the 
Pennsylvania  Bank,  had  been  presented  to  the  Legislature  at  the  time  the 
section  of  the  Act  of  11th  April,  1848,  was  passed,  it  would  have  been  ex¬ 
cluded  from  its  operation  by  express  terms. 

That  section,  which  is  the  third  section  in  an  act  upon  entirely  different 
subjects,  if  the  Treasurer’s  construction  be  correct,  must  have  been  passed 
without  an  examination  into  the  state  of  the  bank  charters,  and  certainly 
without  any  investigation  into  the  circumstances  connected  with  that  of  the 
Bank  of  Pennsylvania. 

It  is  not  believed,  that  the  Legislature  would  have  knowingly  and  inten¬ 
tionally  disregarded  the  principles  of  equity  which  this  case  presents,  and 


[  12  ] 

much  less  that  they  would  have  intended  to  pass  an  act  which  violates  the 
contract  made  with  the  Bank,  a  thing  which  the  Legislature  would  not 
knowingly  do.  The  regard  which  the  Legislature  have  always  manifested 
for  chartered  rights,  and  their  sense  of  justice  and  right,  concerning  the  ob¬ 
ligations  of  contracts,  apparent  in  the  whole  course  of  Pennsylvania  legis¬ 
lation,  forbid  the  belief,  that  the  Act  of  1848  was  knowingly  and  inten¬ 
tionally  passed  to  include  wdthin  its  provisions  the  Bank  of  Pennsyl¬ 
vania. 

That  the  Legislature  intended  more  than  one  exception  to  its  provisions 
is  clear,  from  their  using  the  word  “  cases  ”  in  the  plural.  If,  however, 
the  terms  of  that  act  are  so  construed  as  to  embrace  the  Bank  of  Pennsyl¬ 
vania,  the  application  of  the  act  to  that  Bank  is  deprived  of  all  force  and 
effect  by  the  10th  section  of  the  first  article  of  the  Constitution  of  the 
United  Stotes,  which  prohibits  any  State  from  passing  any  law  impairing 
the  obligation  of  contracts.” 

After  the  numerous  solemn  decisions  of  the  highest  tribunals  in  this 
country  upon  the  subject,  it  cannot  and  will  not  be  disputed,  that  the  act 
of  13th  March,  1830,  extending  the  charter  of  the  Bank  of  Pennsylvania, 
is  a  contract,  and  the  legislative  proceedings  and  the  act  furnish  unusual 
evidence  of  that  charactnr.  The  contract  was  executed,  and  the  consid¬ 
eration  paid  by  the  Bank,  and  accepted  by  the  Commonwealth,  and  it  is 
beyond  the  power  of  either  party,  without  the  consent  of  all,  to  alter,  add 
to,  vary,  or  change  it,  in  the  least  degree.  It  is  believed  that  the  Bank  is 
sustained  by  the  principles  of  natural  justice,  the  priuciples  upon  which 
the  fundamental  laws  of  every  free  government  are  based  ;  upon  the  letter 
and  spirit  of  the  Constitution  of  the  United  States,  and  upon  the  decisions 
of  the  highest  judicial  tribunals  of  this  country,  in  asserting  and  maintain¬ 
ing  her  rights  under  her  charter. 

Upon  the  question  as  to  w^hat  is  a  contract,  and  that  a  charter  granted 
to  a  corporation  is  a  contract,  within  the  scope  of  the  Constitution  of  the 
United  States,  I  may  be  permitted  to  refer  to  3d  Vol.  of  Story’s  Commen¬ 
taries  on  the  Constitution,  from  page  240  to  260,  and  from  section  1368 
to  section  1391,  where  the  subject  is  fully  discussed  and  the  authorities 
cited,  to  which  reference  may  be  had  if  desired. 

The  denial  of  the  right  of  the  Legislature  to  alter  the  terms  upon  which 
a  charter  has  been  granted,  or  to  increase  the  consideration  for  which  the 
privi'eges  were  conferred,  where  the  right  to  do  so  has  not  been  reserved, 
does  not,  in  the  least,  militate  against  the  right  and  power  of  the  Legisla¬ 
ture,  to  impose  equal  taxation  upon  all  the  property  held  by  the  Corpora¬ 
tion,  as  well  as  upon  the  property  of  individuals.  Such  power  the  Go¬ 
vernment,  by  virtue  of  her  sovereign  dominion,  has  the  undoubted  right  to 
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exercise  for  her  support.  But  the  distinction  between  the  two  cases  is  a 
plain  one,  and  often  recognized. 

Some  confusion  has  arisen  upon  this  subject,  by  giving  the  name  of  a  tax 
to  the  payments  made  from  dividends  to  the  Commonwealth,  as  stipu¬ 
lated  in  the  charters  of  the  banks.  Such  payments  are,  in  the  first  place, 
made  by  the  banks  by  agreement,  as  the  consideration  for  their  charters; 
and  if  subsequently  the  Legislature  require  a  larger  share  of  the  dividends, 
it  is  upon  the  same  account,  and  in  pursuance  of  the  reserved  right  to  do 
so,  in  the  previous  charters. 

The  plain  meaning  is,  that  the  banks  shall  pay,  as  a  consideration  for 
their  charters,  eight  percent,  of  their  annual  dividends,  and  such  further 
sum  as  the  Legislature  may  thereafter  require  :  this  payment  of  a  part  of 
the  dividends  has  been  uniformly  regarded  as  the  consideration  of  the 
charter.  The  payment  is  founded  upon  the  agreement  of  the  parties.  It 
differs  entirely  from  what  is  considered  a  tax,  which  is  imposed  upon  pro¬ 
perty,  without  the  express  consent  of  the  owner,  and  certainly  not  under 
any  contract.  It  will  be  found  that  the  demand  by  the  Legislature  upon 
the  dividends  of  banks,  has  always  been  connected  with  the  grant  of  the 
franchise. 

It  has  never  been  regarded  by  the  Legislature  as  a  tax,  in  the  usual  ac¬ 
ceptation  of  that  term,  which  the  Legislature,  by  its  sovereign  power,  has 
a  right  to  impose  on  all  property  equally.  If  it  is  a  tax  in  the  usual  sense 
of  that  term,  why  has  the  Legislature  so  often  and  so  uniformly,  in  all  the 
cases  before  referred  to,  reserved  to  itself  the  right  to  make  such  further 
demand,  when  to  levy  taxes  the  Legislature  has  a  perfect  right  without 
asking  leave  of  any  one  ?  The  truth  is,  that  the  share  of  the  dividends  to 
be  paid  to  the  Commonwealth  has  always  been  connected  with  the  con¬ 
sideration  of  the  charters ;  and  the  rights  reserved  to  increase  them  in  the 
various  acts  upon  our  Statute  Books,  is  confined  to  the  consideration  of 
the  charter.^  And  that  reservation  was  made,  that  the  Lemslature  mio-ht 
make  such  further  demand,  without  a  violation  of  the  contract  between 
the  banks  and  itself;  and  upon  a  consideration  totally  distinct  from  the 
right  of  the  Legislature  to  impose  taxes.  This  distinction  is  made  by  the 
Legislature,  and  is  manifest  from  the  transaction  itself,  and  it  must  be  kept 
in  view  in  order  rightly  to  understand  this  subject.  The  acts,  hereinbefore 

referred  to,  speak  a  plain  and  intelligible  language  upon  this  question. _ 

They  make  the  banks  subject  to  all  requisitions  as  to  bonus  or  premium 
to  be  paid  to  the  Commonwealth  as  a  consideration  for  the  privileges  granted, 
as  the  Legislature  may  at  any  time  thereafter  demand.  See  Pamphlet 
Laws,  1828 — ’9,  pages  236  and  248,  and  on. 

The  only  mode  in  which  the  Legislature  has  ever  claimed  an  addi- 
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tional  bonus,  or  premium,  has  been  by  an  increased  demand  upon  the 
dividends  of  the  Banks. 

The  Legislature  has  always  confined  as  well  the  original  as  the  in¬ 
creased  demands  upon  the  dividends  of  the  Banks,  to  the  consideration, 
bonus  or  premium  to  be  paid  for  the  privileges  granted.  It  is  kept 
entirely  separate  and  distinct  from  taxation,  and  must  be  so  considered 
in  the  examination  of  the  present  question. 

In  3d  Howard  U.  S.  Reports,  page  113,  Gordon  vs.  Appeal  Tax 
Court,  ^Ht  was  decided  that  the  charter  of  a  bank  is  a  franchise  which 
is  not  taxable  as  such,  if  a  price  has  been  paid  for  it,  which  the  Le¬ 
gislature  accepted.  But  the  corporate  property  of  the  bank  is  separate 
from  the  franchise,  and  may  be  taxed  unless  there  is  a  special  agree¬ 
ment  to  the  contrary.”  This  case  decides  clearly  that  when  a  bank 
has  once  paid  for  her  franchise,  a  consideration  which  the  Legislature 
has  accepted,  that  no  other  claim  can  be  made  for  the  franchise. 

The  Bank  of  Pennsylvania  stands  in  that  situation.  All  the  prop¬ 
erty  of  the  bank,  real  and  personal,  has  been  taxed  as  the  property  of 
individuals ;  and  by  the  Act  of  11th  June,  1840,  the  capital  stock 
of  the  banks  are  taxed ;  and  these  taxes  have  been  paid  without  dis¬ 
pute.  But  the  exercise  of  the  power  of  imposing  taxes  upon  property, 
is  a  very  different  matter  from  an  increase  of  the  consideration  for 
which  the  charter  was  granted.  What  is  erroneously  called  a  tax 
upon  dividends  has  always  been  the  consideration  of  the  franchise, 
when  that  is  stated  in  the  charter,  and  it  is  kept  separate  and  distinct 
from  the  subject  of  taxation.  And  where  the  grant  has  been  made  for 
a  consideration  paid  in  money,  and  services,  which  were  accepted  by 
the  Legislature,  and  no  power  reserved  in  the  charter  to  make  any 
further  demand,  it  seems  clear  upon  principle  and  authority,  that  no 
further  claim  could  be  sustained.  Under  the  laws  of  the  State  a  tract 
of  land  is  sold,  the  price  paid  and  a  patent  granted ;  no  one  will  pre¬ 
tend  that  an  additional  sum  can  be  demanded  of  the  purchaser  for  the 
enjoyment  of  the  land;  and  the  grant  of  a  franchise  to  a  bank  for  a 
consideration  agreed  upon  and  paid,  is  equally  secure  against  any  sub¬ 
sequent  claim  upon  account  of  the  purchase,  upon  legal,  equitable  and 
constitutional  grounds. 

The  foregoing  facts  and  principles  are  most  humbly  submitted  to 
the  careful  examination  of  your  honorable  bodies,  with  the  firm  belief 
that  you  will  clearly  perceive  and  cheerfully  regard  the  constitutional 
rights  of  the  Bank  of  Pennsylvania,  and  that  you  will  feel  it  to  be  the 
duty,  as  well  as  the  pleasure  of  the  Legislature  to  correct  what  must 
be  regarded  as  an  inadvertance  if  the  Treasurer’s  construction  is  cor- 
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rect  in  not  making  an  express  exception  of  this  bank,  and  that  you 
will  pass  an  Act,  which  shall  prevent  the  3(1  Section  of  the  Act  of  the 
11th  of  April,  1848,  from  being  so  construed  as  to  embrace  the  Bank 
of  Pennsylvania,  and  thus  remove  from  the  statute-book  the  alleged 
operation  of  an  Act  which  is  so  clearly  obnoxious  to  the  constitutional 
prohibition,  and  save  all  expense  and  litigation  upon  the  question  in¬ 
volved. 
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